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The “dialectic” of this paper will be a familiar enbut one which the Greeks tell us is
formidable, if not impossible: | shall be invokitige guidance of Aristotle and Hegel in
order to steer between Scylla and Charybdis. Taereof course, many such monsters,
SO we must get a bit clearer. My concern is theatend philosophical justification and
interpretation of property rights: what does it méa have the “right” to property and in
virtue of what do we have these rights? More paldrly, | want to examine these
questions in light of the problem of negotiatindvieeen the claims of property holders to
the exercise of their rights and the claims thatrtbommunities make on them in their
exercise of those rights.

In this context, Scylla shall be what John Meyatscthe “absolutist” conception
of private property. On this view, private propei$s “unitary, precluding legitimate
restrictions on possession, use, or transmissiorproperty... taken to its logical
conclusion, this notion of property ownership wosichultaneously prefigure and negate
the concept of political sovereignt§.” To have a right to property on an absolutist
conception implies the right to use and disposenafs property entirely as one sees fit;
thus a land-owner may build what he likes on higoprty subject only to the restriction
that in doing so he does not interfere with thétsgof his neighbors to use or dispose of
their property (by, say, lowering their propertyues by creating an eye-sore).

This example points to the fact that it's not jlisertarians who work with an
absolutist concept of property. As Meyer arguedeagth, even those who favour
“interventions” in the use or disposal of privateoperty often do so in a way that
presupposes and reinforces the absolutist cond¢aptexample, those who would justify
forbidding, say, castle-building in a Green Beltle name of protecting others from the
negative externalities associated with that agtipitesuppose that: (a) the problem with
castle-building has to do with the negative effesighe property rights and freedoms of
others® and (b) that the forbidding of castle-building stitutes arintervention— albeit a
justified one — in the prima facie rights of thedaowner to do as he pleases on his own
land. Here the absolutist concept is invoked bmthdiagnose the problem and to
legitimate the restriction of the land-owner’s pedy rights.

The problem with the absolutist concept is thdb#ds the justifactory dice in
such disputes. When public claims on the use efsoproperty are viewed asternal
interventionsandrestrictionson one’s given rights, the burden of justificatiafls much
more heavily on those who wish to intervene andrictshan it does upon those who
wish to respect established rights. In Meyer'snerthis approach treats regulation as
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“as a necessary evil: necessary because of theoamental good to be protected, yet
‘evil' because of their violation of property comtealized in an absolutist mannér.In
disputes between community claims and individualpprty rights, the “evil” of those
claims is not in dispute, only the “necessity” -€lsua way of setting up the problem
clearly loads the dice.

Furthermore, this concept of property does notrdjsish between different kinds
of property, treating all property (land, in ouraexples) on the model of moveable
commodities. In particular this assimilation df @loperty rights under the conception of
commodities leads us to view them as “perfectlgrable® and alienable, then, under
whatever terms or prices seem appropriate to theeow However, as Karl Polanyi
argues, there are “fictitious commodities” that ceaver be fully commodified precisely
because they are never fully alienable in the way medium-sized dry goods may be.
Land, labour and money can never be assimilatedlesal® under the concept of a
commodity, because to do so would be to destroptheand, in our case, is a fictitious
commodity because it “is only another name for regtwhich is not produced by man”
and hence the complete commaodification of it wolidde the result that “nature would
be reduced to its elements, neighborhoods and dapds defiled, rivers polluted,
military safety jeopardized, the power to prodused and raw materials destroyéd As
a result, no system of private property rights éaer — nor could ever — completely bring
land ownership under the absolutist concept of gnyp there has always been some
practical recognition of the fact that land is rm#rfectly alienable and hence that
property rights over land cannot fully resemble pamy rights over moveable
commodities. It is this distinction that the ahsist concept of property cannot
recognize; in other words, the absolutist conceginot recognize the unavoidable
“embeddedness” of property ownership (at least watdpect to land, labour and money)
in social and ecological relationships.

So much for Scylla. | should briefly mention Chadlis. Not all community
claims on an individual's use and alienation of dtniher private property are legitimate;
the right to private property is aght to private property insofar as it provides the
individual with a claim that can be made againstdriher community against unjustified
intrusions, restrictions or interventions. In tgito find a way past the absolutist concept
of private property it is important to make it aldeow we can simultaneously avoid a
kind of “collectivism” which would take private pperty to be no more than a grant to
the individual by the community subject to revoecatat the discretion of the latter. This
collectivist conception would denude the characfgarivate property as a right or bundle
of rights; a right is a right precisely becauseribvides a moral claim that inheres —
whether by civil statute or “naturally” in virtud eay, one’s inherent dignity as a person
— in the rights-holder in such a way that it cansiatply be revoked at the discretion of
those against whom the right can be claimed.
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What is needed then is a (social) ontology of thletito private property that does
not, on the one hand, treat it in an absolutist wsya pre-social claim that prima facie
trumps all community claims on its exercise nor tlo& other hand, treat it as a merely a
privilege or grant by the community to the indivadu That is, we need an account that
allows us to think about individual rights claimsdapublic “common good” claims in a
way that does not treat them as mutually externdl ia conflict such that one must
“trump” the other. Seeing them as constitutiveliertwined means that the claims of the
common good comes from *“within” the moral content property rights and,
correspondingly, the claims of private property eoirom “within” the public good. My
argument will be that Aristotle and Hegel offer aywto think about the relationship
between private property and the common good thatgive us normative direction in
negotiating our way between these two proverbiahsters.

Aristotle: Property and the Common Good without 6Berty Rights”

Aristotle’s defense of private property circumveats absolutist concept of property by
grounding the good of private property in an actoah the virtues necessary for
achieving the highest good of a political communitiz. friendship. As | will make
clear, this account does not pit private rightsragjahe common good as if the one were
conceptually separable from the other, rather peiymoperty for Aristotlas a common
good (at least under the right conditions). Ashstie claims of the community are not
extrinsic to the private possession, ownership asd of property, rather they are
constitutive for it. By thus avoiding absolutisnmda private property and hence
recognizing the legitimacy of public claims on fat& property, Aristotle provides some
of the desiderata for a workable conception of gigvproperty suitable for fairly
adjudicating disputes. However, | shall arguehertthat Aristotle’s conception is in
need of further development since it does not offieradequate conception of private
property as a genuine moral right that can be @dimgainst one’s political community
in the face of illegitimate public claims. For tlteevelopment | will turn subsequently to
Hegel. But first Aristotle.

Though one may discern several arguments for oltgirty of private property in
Aristotle’s texts® the central argument — and the crucial one forcorycerns — seems to
me to be that private property makes possible tbpgy unity of the state by means of
political friendship’ In Politics II, Aristotle’s primary concern is to argue that Blat
ideal state suffers from too much unity and thadfead, the genuine and proper unity of
the state is the holding together of diverse irdligis and associations in shared or
common goods, the highest of which is friendshimo much unity as embodied in the
communism of family and property is then a threathte political community and the
goods that constitute it.

The political community exists in order to makesgible the good life
(eudaimoniq. One of the conditions of the good life is thdbe self-sufficient but that

8 Robert Mayhew finds in the Politics arguments friva impracticality of communism, from
communism’s failure to realize distributive justiéem the greater productivity of private properynd
from the kinds of pleasures (including those asdediwith virtues such as generosity) that attéed t
private ownership of property. Cf. Robert Mayhégistotle on Property’'The Review of Metaphysid§
(1993) 4: pp. 803-831.

° Though Mayhew’s paper is generally informative agiéhble, it is remarkable for its neglect of this
argument, which | take all of the arguments hersffe subserve.



self-sufficiency is only possible in community aaltlcommunities are held together by a
kind of friendshipt® Thus, friendship is a condition for a good life; fact friendship
just is common participation in some good that oanbe achieved individually.
Friendship itself is a common good insofar as wvpdes utility, pleasure and/or an
occasion for the development of virtue for all fml' In political communities
friendship is the bond of solidarity between freel &qual citizens who “share their life
with a view to self-sufficiency The goods that constitute the political community
amongst which are full self-sufficiency and theiaziexercise of reason in public life —
are thuscommon goodshat are impossible outside of the friendship betwieee and
equalcitizens.

This freedom and equality — and hence the poggilof a bond of political
friendship — are precisely what is jeopardized bg tommunity of property. More
precisely, the virtues that are conducive to fregngd between free and equal citizens are
undermined by the community of wives, children anoperty. It is good for thpolisto
be united (indeed, it would not serve its ends Were not), but the kind of unity should
be that of friends who seek together the goodtiéed they cannot achieve individually.

Although it is certainly far from clear that Amdte characterizes political
friendship as a robust version of what is sometioaed “virtue friendship,” it remains
the case that the exercise of friendship betweea &nd equal citizens requires the
exercise of virtue. In his critique of PlatdRepubli¢ Aristotle highlights two of these
virtues: “first, temperance towards women (forsitan honourable action to abstain from
another’'s wife for temperance sake); secondly,réility in the matter of property:®
These virtues are undermined by community of wied children, on the one hand, and
of property on the other. With respect to thetfildato recommends holding wives and
children in common precisely for the sake of frigiig, that is, unity in the state. But
Aristotle rejoins that the result of enforcing suchaw “would be just the opposite of that
which good laws ought to hav&?” Rather than promoting friendship — which Aristotl
lauds as “the greatest good of statgs” such a law creates the kind of unity that
undermines bonds of love and affection between neesnbf thepolis: “in this sort of
community... there is no reason why the so-calleldeiashould care about the son, or the
son about the father, or brothers about one anottérthe two qualities which chiefly
inspire regard and affection — that a thing is youmn and that it is your only one —
neither can exist in such a state as this.When bound by law to regard everyone as
one’s family and to care for all in precisely equaasure, the capacity and grounds for
genuine care are eroded; that is, the virtues agedcwith care and affection (amongst
which temperance is crucial) are allowed to atrophy

Similarly, with respect to private property, Aofe sees social bonds threatened
where our unity is achieved by the force of lawall property is common and the use of
it is common — or if all property is common and thse of it is divided between
individuals or families in accordance with law -eththere may be equality in the

1 Nichomachean Ethics (NE) 1151a, 1-27
1 NE 11564, 6-1156b, 24.
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distribution of goods, but not on account of theues of citizens nor of the fellow-
feeling between them. Far better that distribujistice be accomplished as a result of
virtue in accordance with the proverb: “by reasdngoodness, and in respect of use
‘Friends... will have all things in common™ Thus property should be held privately
and be put to communal use by the voluntary gengrthgat is natural between friends.
If sharing were compelled by law, or if what weleased were not one’s owf,then
there would be no virtue in the sharing and it wlockase to be an act of friendship. If
law is to have a role in the ownership and distidyuof goods “it is clearly better that
property should be private, but the use of it command the special business of the
legislator is to create in men this benevolent ason.™*

The first crucial connection in both these casesetween friendship, virtue and
freedom. The reason that Plato’s communism thmedigendship is that tequiresacts
by law that would otherwise be performed out ofuer(a “benevolent disposition”). But
an act is only virtuous if it is undertaken as apression of one’s character and only in
virtue of having such a character is one a friemabthers. Thus a polity in which the
common use of land and resources is required byidame that undermines the virtues
that make one’s fellow citizens one’s (politicaighds, and hence it destroys the greatest
good of states.

By itself, though, this connection doesn’'t suffit® make a case for private
property, only for thevoluntary, virtue-basedsharing of resources. The further
connection that Aristotle makes is between thisdkai sharing and private property.
Sharing is only a virtue if the items shared atenwise grivate good for the individual
sharing it and hence if by sharing it one sacrdfio@e’s own interest in the use of the
good for the sake of his friends’. As T.H. Irwintp it:

Friendship essentially involves individuals, eatlvbom is aware of himself as a
bearer of distinct self-contained [private] inteésesvhich he freely and willingly
adapts to those of others. With no self-confinetgrests we have nothing to
adapt and nothing to adapt to; and private proprgngthens the proper sense of
self-confined interest. We do not make friendshim cooperation easier by
removing each person’s self-confined interest; wepride friendship and
cooperation of their poirf’

It should be made clear that “friendship” in thisalission includepolitical friendship;
Aristotle is not just digressing from his discussaf the good of political communities to
discuss merelyrivate bonds of friendship. His concern is about the waalack of
temperance and generosity undermine the good ofpthis, not merely the private
happiness of citizens.

Since the bond of friendship between free and legjtizens is what ought to hold
the polis together, and since this bond is undezthiby the legislated community of

'71263a, 29-30.

'8 |rwin disputes this claim, but Mayhew gives reasmihink that Aristotle is right about it. CF.H..
Irwin, “Aristotle’s Defense of Private Property” s/t Companion to Aristotle’Bolitics ed. By David Keyt
and Fred. D. Miller Jr. Oxford: Blackwell, 1991:222-4; and Mayhew, 814-815.

191263a, 38-40. The principal means here seems public education. Cf. Mayhew, 829; Irwin, 218-
221.
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property, a good political community must be onevhrich citizens have private property
and where the legislator impinges primarily througkasures to encourage voluntary,
virtue-based sharing. One might say, then, thatAostotle private property is a
common good since it is necessary for the exewfighe virtues necessary for political
friendship. More accurately, private property iscenmon good insofar as it can be put
to common use by virtuous citizens in the interegtpromoting solidarity within the
political community; the “common-goodness” of ptegroperty depends upon, just as it
re-enforces, the virtues of citizefts.

What this means, for my purposes, is that privatepg@ty cannot be properly
understood or justified without reference to thenowon good; the two are conceptually
intertwined. This commits Aristotle to a kind of &mbedded” conception of private
property, at least insofar as it rejects the alimblassumption that claims to ownership
and use of property are conceptually and moraligrgo any claims our communities
might make (“from the outside” if you will) on th@ivate use or alienation of property. |
want to argue now that, furthermore, Aristotle’sicept offers a way gtistifying public
“claims” or limitations on the use of private profye

This is not perfectly straight-forward since, forigtotle, the putting to common use
of private property must be something done volulyt&ntom virtue and friendship, not in
response to a kind of rights-claim on behalf of tcbexmunity?® Thus the “claims” of the
community must not, for Aristotle, be given a dedogical sense, at least not in the
sense of an enforceable imperative. When priviadpgsty is put to common use it is not,
in the first case, because one hakity to share with one’s friends, but because one is a
generous person. Nevertheless, one’s friendsationallyentitled to expedhat one will
exhibit the virtues of generosity and hospitalitatt characterize friendship. Thus, in a
good polis, where there is a robust political friendship betw free and equal citizens,
citizens will not only be inclined to put their prerty to common ends, but they will
rationally expect one another to do so and willeheause to doubt the good political will
of those who fail to do so. Failure to share oqeigate goods in the common interest —
though not a breach of enforceable law — will B@emach of friendship and that will incur
certain social sanctions and result in a politcdmhate that is not as friendly as it would
otherwise be. For the common good of the communmitiuous citizens will not only be
generous, they will expect generosity from one la@otat least generosity aimed at
genuinelycommongoods), and may even “enforce” its breach thoughassanctions; it
is in this sense that we can derive an Aristotgligtification for public claims on private
property.

As Mayhew and Irwin point out, furthermore, Arid&d$ justification of private
property includes a set of limitations on its extés quantity and its use; in other words,
his normative case for private property in geneeal yield specific normative guidance
for particular cases. In the first case, the daiion that Aristotle makes iRolitics |
between natural and unnatural means of accumglatealth seems to suggest that

2! Private property put to private use is not neaélysan evil for Aristotle (subject to certain catidns
and limitations, wealth is in fact a pre-condition the good life), but it does nothing to make dogood
community. It is thus at best politically neutralhis is why it is not amongst the options for ety
ownership and use discussed in 1263a, 3-7.

2230, it seems that Aristotle does not have redistiie taxation in mind as the means by which peva
property is put to common use, since this is emfdioy law and hence not from virtue. Cf. Mayhe28-8
9..



“even in the best city he would have put a limit the acquisition of wealt?® The
defense of private property is not a defense ofmitdd accumulation, the limits of
which are established by consideration of the meankether natural or unnatural — that
are necessary to accumulate the wealth. | woulldtlaak this is, furthermore, a restraint
not only on the degree of private wealth but oruge assuming that a good state would
not allow the kinds of “unnatural” forms of acqisn that Aristotle excoriates, the state
would thus also forbid the use of existing privatealth in the service of these (e.g.,
using existing money to lend on interest). | wowdd further that this point is
compatible with arguments made from concerns abioetcommon good (and hence
about friendship, by which we participate togethrethe common good), since one of
Aristotle’s grounds for considering certain meahsvealth-accumulation as “unnatural”
is precisely that they are anti-social. Trade amting on interest break the bonds of
between economic life and tluseof goods. As such, they know no quantitative lemit
(which is unnatural), but they also then knowsaeial limits. Such accumulation does
not contribute to the ends of economic life, whishto secure the well-being of the
householda kind of community), which in turn is a conditiéar the possibility of living

a fully good life, which is, for Aristotle, aocial life The natural ends of economic life
are social and unlimited accumulation is unnatural precide#gause it undermines our
pursuit of those social ends. Furthermore, thoighsehold-management benefits all,
trade and exchange are profitable only becauselyaihose means constitutes a loss for
another; it undermines community because they arméde by which men gain from
one another?® Thus rather than private property being put to mmm use (which is the
best situation and the one that justifies the erist of private property in a good state
since it cements bonds of political friendshipadie and interest put the private property
of others to one’s own private benefit.

Aristotle further limits private property in thema of the common good by insisting
that “none of the citizens must lack sustenancejdeal city subordinates the protection
of private property to the avoidance of great irsdijes of wealth and poverty™
Political community requires political friendshiand this form of friendship is between
free and equal citizens. Though equality here does not requirdepe symmetry of
wealth, it does require that none are so poor aBetainable to exercise the virtues
necessary for equal participation in the commoa bf thepolis. Furthermore, the
freedomof citizens requires that none be dependent orrothied hence Aristotle does
not want to see poverty addressed only by privhggity?° In the name of the common
good of the polis and the stability of the constitn — the same grounds upon which
Aristotle argued for private property — he therefaalls for some degree of common
property?’ sufficient to provide the necessary material mearch that each citizen can
exercise the virtues rightly expected of him byfeitows.

I conclude, then, thanhternal to Aristotle’s conception of private property and his
grounds for defending it is a recognition that oenmon good puts legitimate limits on

23 Mayhew, 828.

24 politics 1258b, 1; cf. also Fred D. Miller, Btature, Justice and Rights in Aristotléslitics. Oxford:
Clarendon Press, 1995; p. 321.

%% Jrwin, 217.

28 Cf. Irwin, 217.

2" Mayhew goes into some helpful specifics here (May820ff.). The details are not my concern,
however.



its degree, use and extent. These restrictions@re as in the absolutist conception of
property — imposed from outside the system of pitypeghts and hence do not need to
“override” or “trump” a prima facie moral entitlemtto unlimited right of accumulation,
use and alienation. Thus Aristotle offers us wRalylla tries to take away: an
“embedded” conception of private property that pahthe claims of private use and the
common good on a level playing field. However,dn/to argue now that Aristotle does
not adequately provide against the threat of Cldisybsince he does not offer a
normatively robust conception of private propaights to complement his normatively
robust conception of the legitimacy of public claimin order to make this case | will
respond briefly to Fred D. Miller Jr.’s case foretlexistence of property rights in
Aristotle.

Responding to critics who see any attribution ofhts-talk to Aristotle as
anachronistic, Miller distinguishes between twoss=snof “natural right:” “a naturatight
is based on natural justiceg natural right is possessed a state of naturg.e. in a pre-
political state.?® Though it is clear that Aristotle has no conceptdf natural rights —
that would have to wait until Locke or his near tsonporaries — he does have an account
of natural justice, of duties to others in accomawith natural justice and hence a kind
of natura] rights that corresponds to these duties. Milts#ggon to apply this concept of
rights to private property, arguing that since #uile recognizes the distinction between
possession and ownership as well as other impoparis of our concept of property
rights (e.g., use, alienability, security of possas), he has a concept of the right to
property that can be formulated thuxX has a property right t® if, and only if, X
possesseR in such a way that the use Bfis up toX, and the alienation d? (giving P
away or selling?) is up to X.?°

Miller reconstructs Aristotle’s political argumemfdr such a right thus: “(1) The
lawgiver should promote the happiness of the p¢8s;A polis should be called happy
not by viewing a part of it but by viewing all tlegtizens’ (1329a, 23-4); (3) [Happiness
requires equipment (cf. VII, 1 1323b, 40-1324a,;24) Therefore, all citizens have a
right to property.®® The passages that Miller refers to primarily @8217-26) also
include a mention of the necessity of virtue inmection with the happiness of the polis,
which connects this argument to the concerns alidug, friendship and the unity of the
state offered above. In light of this we mightaestruct Miller’s reconstruction: (1) In a
good polis citizens are one another’s politica¢rids; (2) Political friendship requires the
exercise of the virtues of temperance and gengrd8it The exercise of these virtues is
impossible without private property; (4) therefenery citizen of a good polis ought to
have the private property necessary to exercisgethigtues; (5) therefore, every citizen
has a right to private properly. This argument (whether in my construction or bti%)
seems to make a reasonable case for property figitgstotle. However, | would like
to argue that it is not sufficient to fulfill theedideratum discussed above.

*% Miller, 88.

2% Miller, 312.

%0 Miller, 326.

*1 In my reconstruction the language of “happinesseplaced by the language of “virtue” but | don’t
believe this fundamentally distorts Miller's rectmgtion since happiness and virtue are, for Atisfo
inseparably interlinked. Since there are furthiffierences between the two reconstructions (eoguyg on
the role of the legislator vs. on the role of @tiz), | will treat them separately, although | &eti that they
are substantially the same argument.



The problem primarily lies in the force of the rigirgued for here. What is needed
to avoid the Charybdis of collectivism is a righaat can be claimed by an individual
against her (political) community such that thehtigcannot be revoked by that
community at its discretion. What this means iattthe right must inhere in the
individual in a way that transcends a memant by the community, even if that right
inheres only in an individual who is also a memtiesuch a community? Furthermore,
this right must imply a correspondinigity on the part of the community (or the legislator
who acts on behalf thereof) to recognize and rdsihet right. | do not believe that
Miller's argument (or my reconstruction of it) fil§ these requirements.

With respect to my reconstruction of Miller’s argem, the problem lies primarily in
the attempt to derive deontological rights fromaacount of the good couched in terms
of the virtues of citizens. Although | argued abdhat the necessity of the virtue of
generosity for (political) friendship can fund adiof claim on the individual in the form
of a reasonable expectation of the exercise ofiviliy one’s (political) friends, it does
not follow that the necessity of virtue can be $lated into a theory of politicaluties
that would yield also a theory oights. To say that in the best kind of polis, citizens
would have private property and dispose of it te dommon benefit does not imply a
dutyon the part of the legislator that an individuah@ppeal to in claimingghts against
intrusion into her free use or alienation of hesgarty; at best it justifies an argument to
the effect that it would be better for the polig(iin the interest of the common good) for
the legislator to let me dispose of my propertyl aee fit. But this is not an appeal to
rights nor to specific duties of the legislator (be polis generally) with respect toe
andmy property, i.e., as (anpdividual. In other words, Aristotle’s way of justifyingeh
existence of private property in good cities irtw-ethical terms does not lend itself to a
deontological theory of duties and rights.

In Miller’'s argument, the right to property deriviem one’s status as a citizen and
the legislator’'s duty to promote the happinesshef ¢itizens of the polis. This makes
property rights derivative of political rights, vithe right of citizens to participate in the
governance of the polis. The problem here is dnafs status as a property-rights bearer
is bestowed only as a result of one’s participatioigovernance; it is then the political
community that determines whether or not one hapasty rights. Miller acknowledges
that “it is highly unlikely that he [Aristotle] wdd recognize any rights inhering in
individualsquaindividuals.”® This falls afoul of the requirement that propetights —
to be assertible by individuals against their peditcommunities — must not be a grant to
those individuals by that community. To put it terms Hegel will identify, one’s
personhood (i.e., one’s status as a bearer of €pngprights) must not be identical with
one’s citizenship, even if the two are conceptualtgrtwined. In light of the argument
he attributes to Aristotle, Miller says that “thpsority of political over property rights in
Aristotle is fundamentally at variance with thegoity of property to government in
Locke and is rooted in the basic principles of Boditics — most importantly, that human
beings are political animals and that the poligoii®r to the individual.®* For the

%2|n other words, | don’t believe that this requiesthcommits us to the necessity of what Millersall
naturaj rights to property (i.e., property rights existimga pre-social or pre-political state). The same
think, holds for Hegel's conception of natural tigh

% Miller, 90.

 Miller, 327.
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purposes of this paper, although Aristotle avolds ltockean absolutization of property
rights by embedding them in the political life of@mmunity, by offering a mirror-image

of Locke’s prioritization, he fails to adequatelgfend against the opposite danger, that of
reducing one’s status as a (property) rights-betrevne’s political status (i.e., one’s
standing in the political community). What is neddis a view that does not
straightforwardly prioritize either the polis oretiperson and hence that does not attempt
to derive the one from the other but sees themyaardically intertwined. For this we
turn to Hegel.

Hegel: Personhood and Citizenship

Hegel's discussion of property Blements of the Philosophy of RigRR), forms the
back-bone of what he calls “Abstract Right,” thdeams of norm-governed social life
that, on the one hand, are most immediate and gkemsingly most basic, and, on the
other hand, will be shown to be possible only wittiie more robust forms of social life
(particularlySittlichkeitor “ethical life”) that follow.

At the beginning, however, we have abstract rigig: subject that has this being-
in and for-itself for another only implicitly, whategel calls a “person” or “personality.”
The person is taken as an individual bearing rgjhi(sofar as it is free in its immediacy.
In order to become what it is, if you will, “the )sen must give himself an external
sphere of freedorin order to have being as Ide&.”The immediate infinity that is the
first moment of the will must undergo a mediationsomething external to itself, in
something “determined as immediately different asmgarable from it” in order to
achieve “the superseding of mere subjectivity abpeality.”®® In so doing, the second
moment of the will — as “objective,” willing a deteinate something— is disclosed
within abstract right. This sphere of freedomgsiiit must be external to a free will, is,
then, 207 be found in the thingSfchg which is “unfree, impersonal, and without
rights.’

When the will creates this sphere of freedom imgh, however, the thing is
altered, just as the will has been mediated. THetakes possession of the thing, it
places its will in it. The thing “thereby beconmeine and acquires my will as its
substantial end (since it has no such end witlsielf), its determination, and its sodf”
The thing becomes something in becoming sometlongrie, if you will. Taking
possession of a thing, then, as well as being aatiea of the will in an other, is what
makes immediate externaligount asan object, as something for-another. The thing
becomes something by becoming a mediation of my and it thus becomes my
property: “The circumstance that I, as free wiil)y an object to myself in what | possess
and only become an actual will by this means ctutss the genuine and rightful element
in possession, the determinationpobperty”3® But taking possession of a thing in this
manner is only the first, positive, moment of pndpethere are two more in which both
the will and the thing undergo further mediatiomotigh each other, and which point

% G.W.F. HegelElements of the Philosophy of Right. H.B. Nisbet, ed. Allen Wood. Cambridge:
Cambridge University Press, 1991; §41.

PR, §41.

PR, §42.

PR, 844.

¥ PR, 845.
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beyond this interplay between individual and objeetard a mediation of both through
another and a common will.

The second moment of property, the “negative” maimis that of use. In using
the thing that | possess, | further alter it bydiag it to my needs: “Use is the realization
of my need through the alteration, destruction,consumption of the thing, whose
selfless nature is thereby revealed and which fhlfils its destiny.”® Although this
constitutes a negation of the individual thing takmssession of in the first moment of
property, this negative moment (precisely becatisethe individual thing that’'s used)
“embodies an even more universal relation, bectheséhing is not then recognized in its
particularity, but is negated by mé&”

Thus far we have seen that a person externalimdhais determines its will by
placing it in an external thing, which constitutkat thing in the two ways just discussed.
These two moments — possession and use — are rnibeimgelves or together sufficient
for having property, however. A condition of hayiproperty is that | can give it up, that
it is alienable. If | could not give up my properthen my will would not be in itreely;
i.e., it would not constitute an external spherefreedom and thus would not be my
property. The alienability of property is its #thimoment. However, it also creates a
problem. When | take possession of somethingtdraalize myself in it, it becomes me
for me, if you will. If, then, all property is what is only in virtue of being alienable,
then it seems that | have myself only insofar aan get rid of myself. As Jay Lampert
puts it: “the category of property as such is aimate danger to selfhood (even though
the origin of selfhood depended at first on thditgbio grasp and shape property?.”
This is true, but only where selfhood is understandividualistically; property does
make purely individual selfhood (personality) utdga Property and the externality of a
person’s will therein, can only have a stable, aeteate being in the context of mutual
recognition with other persons.

Already in 851, Hegel alludes to the inter-subyecthorizon in which property
takes its place. It is not enough, he says, thatwtill should fix upon a thing, it must
come into existence in the thing by taking possessi it, which implies the ability of
others to recognize the thing as mine. This isg&ing enough, however. It is not
sufficient that it be a standing possibility thahers could recognize my will in my
property. Rather, this recognition is a conditfonthe externalization of my will in the
first place:

Existence, as determinate being, is essentiallpgo&r another. Property, in
view of its existence as an external thing, exfstsother external things and
within the context of their necessity and contingenBut as the existence of the
will, its existence for another can only toe the will of another person. This
relation of will to will is the true distinctive gund in which freedom has its
existence”

PR, §59.

*PR 8§59, Addition.

“2 Jay Lampert, “Locke, Fichte, and Hegel on the RigHProperty” in Russon and Baur edsegel and

Ers]e Tradition: Essays in Honour of H.S. Har(iBoronto, University of Toronto Press, 1998): 62.
PR 871.
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My will by itself, then, is not sufficient for prapty and thus not able to externalize itself
in things, this can only be done in conjunction hwanother will: “This mediation
whereby | no longer own property merely by meana tifing and my subjective will, but
also by means of another will, and hence withindetext of a common will, constitutes
the sphere ofontract”**

This “common will” is very important here. The llsiinvolved (mine and the
other’s) are individual wills concerned with the@wn externalization in property. But
conceived merely as individual, there is a contitiai here. In such a situation: “I am
and remain the owner of property, having being rforself and excluding the will of
another, only insofar as, in identifying my will tithat of another, | cease to be an
owner of property® What it means for something to be my propertfoisme to will
myself in it and this is necessarily to oppose tt&@m on it to whatever claims others
have on it. But for this property, as we’ve juses, to come intexistenceas to enter
into the sphere of contract, wherein the thingoisstituted in its being for another. Thus,
as long as the wills in question are construedndsvidual wills asserting exclusive
claims on a thing, property is impossible (it inved a contradiction — the thing is mine
and mine alone only insofar as it is someone élse’s

The resolution to this contradiction revolves ardwhat happens to the thing that
iIs my property. The very concept of property colspae to dispose of it; this is the
general sense of the above contradiction. In dsimgsince the thingua property is
constituted by my willing myself in it, |1 disposé myself in it and thus make myself
objective (i.e., in my property so disposed ofhie telation of contract, | set myself over
and against myself, | externalize myself). Butsithe property as something disposable
is also constituted bgnother will at the same moment as | am externalizing my mij,
will is combined with this other will: these difiemt wills become a unity. Thereby the
contradiction (which is predicated on the two whising different wills) is overcome in
the exchange, i.e., the contractual relation: “Fhlationship is therefore the mediation of
an identical will within the absolute distinctioretveen owners of property who have
being for themselves’® In contract, my will is mediated through its itign with
another’s will, thereby becoming a universal orrftoon” will, one which | share with
the other as a “we.” | do not thereby lose my imtlmality, but it is in this “we” that |
gain it in the first place. The common will is,\@e’ve just seen, required by the fact that
existence is being-for-another, and thus it israddmn for my will coming into existence
(beingactualized in its willing itself in a thing. This externaktion, in turn, is the way
in which the two moments of a truly free will (as@issed in the introduction) come to
be disclosed in the first place. Thus this disetesn which | come into being as a free
will is possible only on the condition of a commusil in the sphere of contract; an
individual will is only truly free (and thus truipdividual) when it takes itself to be a part
of a common will.

Contract is not self-supporting either, howevas a relationship of exchange, it
is itself abstract. The kind of common will preslied on the exchange of property
cannot account for “wrong” or violations of thatntact; it cannot give an account of
that in virtue of which such a violation is wrondhus we must have recourse to the

PR 8§71.
PR §72.
‘PR §73.
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moral viewpoint to ground the normative bindingderof contracts. Morality itself,

however, is an abstraction from ethical ligtflichkeii in its various forms, culminating

in the full actualization of the concept of rightthe staté’ Thus Hegel shows that the
kind of individuality possible for modern peopleeibg truly free) depends on the
development of modern institutions, which articel#he rationality of communities of
mutual recognition.

I have focused on the initial argumentdPétin order to show how Hegel bridges
the gap between Locke and Aristotle, if you willhe initial conception of property
seems to be a sophisticated version of Locke’swatoof the origins of private property
in the extension of the self through the mixingook’s labour (for Hegel, one’s active
will) with an initially undifferentiated given. Hgl accounts on that basis for the primary
elements of an absolutist conception of propertihe- rights of possession, use and
alienation — in a way that does not at first giveagcount of normative limits on these
rights. In other words, personhood — understoodghss-bearing — is a normative status
that appears at first as self-generating (or, rapenerated by the individual through an
extension of her will in respect to things) rathlean a status that is bestowed on the
individual by a community. In terms | will unpadielow, on Hegel's account
personhood — and the attendant right to property genetically prior to community
membership — and hence the attendant orientatitretoommon good.

However, Hegel's subsequent analysis of whatdsired for theactualizationof
personhood reveals an “Aristotelian” element tothisught. For my personhood — and
thus for the rights that it entails — to come intmcrete existence (for it to leéfective if
you will) it must be embedded in a community oflsvivith another (contract) the object
of which is acommon goodoutside of this relationship my rights are “absti or
“ideal” in the negative sense. As the analysi®olds it becomes clear that the realization
of this abstraction is possible only in a concreteical community oriented toward
common goals and in this (what | shall call “congive”) sense, property rights must be
embedded within and understood in terms of the comgood of a community (or set of
communities). This militates against the absdiutistion that the bundle of property
rights are intelligible and defensible without mefece to the good and claims of
communities. By holding apart the genetic prioatfypersonhood and the constitutive
priority of community membership (which | will aldbrate as “citizenship” in spite of
the fact that Hegel recognizes a plurality of itreithle ethical communities) Hegel is able
to include both a Lockean and an Aristotelian mamen his analysis without
contradiction.

Before | reflect further on this distinction and significance, | should make it
clear that, in spite of his insistence that propeights must be embedded within ethical
community, Hegel does not believe that the lattrcels out or trumps the former and
more than the other way around. Individual persoghand private property do not
disappear into the common will of contract, famityyil society and the state, but are
preserved as constitutive moments thereof. In, fane might say that part of the

" A helpful guide to the general argumenfdtin terms of the actualization of the concept ghti(the
concept and actualization are the two moments bbfvgubjective and objective — discussed in the
introduction) is found in Robert Pippin, “Hegel'slRical Argument and the Problem @erwirklichung
Political Theory9 (1981): 509-532.
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justification for the existence of the common wisliprecisely that it is necessary for the
actualization of individual personhood:

Particular interests should certainly not be sédeadet alone suppressed; on the
contrary, they should be harmonized with the ursiakrso that both they themselves
and the universal are preserved. The individuabse duties give him the status of a
subject [in abstract right, thus including the s$abf person], finds that, in fulfilling
his duties as a citizen, he gains protection fergarson and property, consideration
for his particular welfare, satisfaction of his stantial essence and the consciousness
and self-awareness of being a member of a wiole.

That being said, the meaning of individual persathand private property changes in its
mediation in the shared life of ethical communitzesl receives different forms in each
different kind of ethical community since these éalifferent ends. The dialectical
supercessiorAufhebung of moral individuality and rights both presenaexl transforms
them; in their preservation there is a Lockean efetff in their transformation an
Aristotelian element?

With respect to my first concern about Aristotlé&ask of an adequate theory of
property rights to complement his rejection of dbsem about property — viz. that his
setting of the issue in virtue-ethical terms prdésems from safely deriving a
deontological theory of political duties and rightsgarding property — Hegel's
connection of personhood and citizenship providesneans of bridging this gap.
Abstract right is made possible by theral standpoint, i.e., a deontological theory of
rights and wrongs. But Hegel goes on to show thatmoral standpoint is not self-
supporting but is rather realized only in an ethife (Sittlichkeit) It is within
Sittlichkeitthat moral virtue has its home (at least in padauwse it is the home of social
and moral teleology). Thus the embeddedness sbphpbod in morality and morality in
ethical life — which, as with personhood and citi@p, implies also the preservation of
the moral standpoint in a new context — provideseans by which the language of virtue
can be intertranslatable with the language of @iy rights>*

More importantly, for the current project, Hegélows's how to steer between
Scylla and Charybdis successfully. The problemhwvaidoth Locke and Aristotle is that
each in their own way attempts to derive one kihidght or moral claim from another.
For the Lockean absolutist about property, propgglhts are morally and conceptually
free-standing while political rights and dutiesddrence also the claims that the political
community may legitimately make on one’s exerci$@mperty rights) are derivative
from property rights; they exist and are justifiedly by the moral requirements of

“8 PR § 261; my gloss in brackets MD. Lampert seenikink that this endurance of private property in
“higher” forms of ethical life causes problems Féegel and that he would be better off seeing peivat
property as disappearing as the dialectic unfoldail to see the problem. Cf. Lampert, 62ff.

“9 Lockean, insofar as the supercession in a commimjuistified by its preservation and protectidn o
personhood and property.

>0 Aristotelian insofar as the meaning and conteqassonhood and property are intelligible onlytia t
context of a common life and a common will.

* For an illustration and defense of how Hegel reiles a political theory of individual rights with
theory of civic virtue, see Andrew Buchwalter, “Hd’g Conception of VirtuePolitical Theory20 (4)
(1992): pp. 548-583.
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property rights (i.e., the right to security of pesty). For Aristotle, as we have seen, the
opposite is the case. He avoids absolutism abaytepty by seeing it as conceptually
and morally inseparable from the requirements & tommon good of political
communities. But, insofar as he has a conceptigmaperty rights at all, they are simply
derivative from the moral requirements of the padit community thereby steering too
closely to the Charybdis of collectivism.

Hegel, on the other hand, does not straightforlyaddrive property rights from
the requirements of the common good nor doedenethe legitimacy of public claims
on private property from the requirements of propeghts. That is to say, he does not
offer a univocal prioritizing of either (propertyjghts-bearing (i.e., personhood) or
community membership (i.e., citizenship). Ratheach is prior in one sense and
derivative in another. As mentioned, in the ordérgenesispersonhood is prior to
citizenship. In other words, one’s status as atsidpearer obtains because one is a
rational, free agent capable of acting in the watlts not bestowed upon a person by an
antecedently existing community. But as suchdtasus is merely abstraan(sicl) as is
the agency that underwrites it. For this statubdaealized \irwiklichung) — for it to
become explicitly what it is implicitly, if you wil- it must be seen in the context of a
shared life with common ends. This points to ¢bastitutivepriority of ethical life for
individual personhood; we cannot properly or fullyderstand our individual personhood
outside of our status as citizens. Our agencyaamdights are what they are (i.e., they
arefur und an sichonly in shared practices embodying robust muteabgnition (i.e.,
insofar as they arfiir anderey. Personhood (and property rights) and citizgngand
subjection to the claims of the common good) arandotogether in a complex and
dynamic relationship of mutual support; each isopin its own way and each is
secondary in its own way. Furthermore, as disdjsseither moment is extinguished in
the other and neither is unaffected by the othendé absolutism about property — since
it sees the claims of the common good intruding property rights “from the outside” —
cannot stand, but neither can collectivism whichuldosee property rights as deriving
simply from the will of the community against whahey would be asserted.



