Rights for all:

the imperative to implement the
United Nations Declaration on the
Rights of Indigenous Peoples

“Implementation of the Declaration should be regarded as a
political, moral and, yes, legal imperative without

qualification.”

Dr. James Anaya, United Nations Special rapporteur on the rights of Indigenous
peoples, August 2010 report to the UN General Assembly

In this presentation, | want to outline an argument for why implementation of the UN
Declaration on the Rights of Indigenous Peoples is — as James Anaya has said —a
political, moral and legal imperative.

| will be speaking from the perspective of someone who was involved in the
advancement of the Declaration at the United Nations and who has worked directly
with a wide range of Indigenous peoples in Canada and around the world trying to
address some of the really pressing and urgent human issues faced by their
communities.
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“It’s very sweeping. It’s very radical. We

don’t support it.”

Then Minister of Indian Affairs Jim Prentice, on Canada’s decision to vote
against the UN Declaration at the Human Rights Council, June 20, 2006

There are two main points to my argument.

The first is that the content of the Declaration per se is hardly radical, in the sense
that some of its opponents have claimed. In fact, what | want to show is that the
provisions of the Declaration are very much in the mainstream of a half century of
progressive development of global human rights standards.
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“This is a declaration which makes the
opening phrase of the UN Charter, ‘We the

Peoples...” meaningful to the more than

370 million Indigenous persons all over the

world.”

Victoria Tauli-Corpuz, Chair of the UN Permanent Forum on Indigenous
Issues, speaking at the adoption of the UN Declaration, 13 September
2007

The second point that | want to make is that what is genuinely radical about the is the
political, moral and legal assertion that Indigenous peoples must not be excluded
from the rights guaranteed to all in the established body of global norms and and that
these rights must be made meaningful in the lives of Indigenous peoples. | want to
show why this assertion is both urgently necessary and potentially transformative in
relation to the unacceptable status quo facing Indigenous peoples in Canada and
around the world.
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“Convinced that the recognition of the rights of
indigenous peoples in this Declaration will enhance
harmonious and cooperative relations between the

State and indigenous peoples, based on principles of

justice, democracy, respect for human rights, non-

discrimination and good faith...”

From the preamble to the UN Declaration on the Rights of Indigenous Peoples

If you work in the area of human rights, or are familiar with other instruments going
back to the Universal Declaration of Human Rights, you're likely to find that much of
the language of the UN Declaration on the Rights of Indigenous Peoples is very
familiar.

This is absolutely intentional.

The process of developing the Declaration was unique in the history of the United
Nations in that it was the first time that the rights holders themselves, the intended
beneficiaries of the human rights instrument, were direct participants in the drafting
and negotiation. This was absolutely crucial to ensuring that the provisions
corresponded to the real world needs of Indigenous peoples.

However, it was established from the outset that the provisions of the Declaration
must either reflect rights already recognized in international law or that Indigenous
peoples would have to convince states that these provisions were necessary in order
to apply those existing standards to the specific situations of Indigenous peoples.



RIGHTS FOR ALL

“The Committee calls in particular upon
States Parties to... ensure that indigenous

peoples can participate effectively in

public life and that decisions affecting

their rights are made with their informed

consent...”

UN Committee on the Elimination of Racial Discrimination, General
Recommendation XXIII, 1997.

One of the elements of the Declaration that has attracted the greatest controversy is
the affirmation of free, prior and informed consent, which includes the right of
Indigenous peoples to say no to activities that would have a negative impact on their
rights. The government of Canada, for example, continues to object to the FPIC
provisions, despite its November 2010 endorsement of the Declaration.

FPIC, however, is a familiar and accepted concept in many contexts including research
and medical ethics.

FPIC is also clearly established in the international human rights system.

The UN Committee on the Elimination of Racial Discrimination is the independent
expert body established to interpret the Convention on the Elimination of All Forms
of Racial Discrimination and to oversee state compliance with the legal obligations
they’ve agreed to under this Convention. A decade before the adoption of the UN
Declaration, the Committee issued General Recommendation XXIII, which found that
the consent of Indigenous peoples was a necessary corollary and safeguard for the
rights established in that Convention.

Other human rights bodies, at the level of the United Nations and the OAS, have
repeatedly come to the inclusion that a high standard of protection is required for the
rights of Indigenous peoples, particularly in relation to lands and resources, and that
part of this protection is the right of free, prior and informed consent.
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"There is emerging consensus

among development institutions

that adopting the term [FPIC] is

”
necessary...
December 2010, International Financial Corporation
Performance Standards Review recommends adoption of

FPIC.

Other human rights bodies, at the level of the United Nations and the OAS, have
repeatedly come to the inclusion that a high standard of protection is required for the
rights of Indigenous peoples, particularly in relation to lands and resources, and that
part of this protection is the right of free, prior and informed consent.

As was recently noted by the IFC, the private investment arm of the World Bank,
many multilateral banks and international industry associations have either adopted
or are considering adoption of FPIC.
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“...recognition of the inherent dignity and
of the equal and inalienable rights of all

members of the human family is the

foundation of freedom, justice and peace

in the world...”

First sentence of the Universal Declaration of Human Rights, 1948.

It’s also been argued that the Declaration on the Rights of Indigenous Peoples stands
apart from the larger body of human rights norms and standards in that it recognizes
both individual and collective rights — the individual rights of Indigenous women, men
and child and the collective rights of Indigenous societies, nations and communities.

The fact that the Declaration links individual and collective rights is part of what
makes the Declaration so relevant to the situation of Indigenous peoples. But it is not
unique in doing so.

The prohibition against negative discrimination is at the core of the human rights
discourse. And the positive right to freely participate in the cultural life of one’s
community has also been repeatedly affirmed.

When you look at how these rights are articulated and applied in the international
human rights system, you can see a clear understanding that these rights cannot be
guaranteed for the individual in isolation but require the elaboration of protections at
a more collective level.
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“Convinced that the family, as the fundamental
group of society and the natural environment for
the growth and well-being of all its members and
particularly children, should be afforded the

necessary protection and assistance so that it can

fully assume its responsibilities within the

community...”

Preamble to the UN Convention on the Rights of the Child

An interesting example is in the area of children’s rights. The Convention on the
Rights of the Child expressly states that the “best interests of the child” is the
measuring post for all government policies and actions affecting the lives of children.
But it also puts the interests of the children in the context of the life of the family —a
collective identity if you will that the Convention explicitly states must also be
protected.
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“...a child belonging to such a minority or who is
indigenous shall not be denied the right, in
community with other members of his or her group,

to enjoy his or her own culture, to profess and

practise his or her own religion, or to use his or her

own language.”

Artile 30, UN Convention on the Rights of the Child

The Convention on the Rights of the Child is also a good example of the way that
international human rights instruments have identified that many rights can only be
enjoyed in community with others.

The Convention on the Rights of the Child is the most widely ratified international
human rights treaty. It was also the first widely ratified international human rights
treaty to specifically refer to Indigenous peoples.
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“1. All peoples have the right of self-determination. By
virtue of that right they freely determine their political
status and freely pursue their economic, social and cultural

development.

2. All peoples may, for their own ends, freely dispose of

their natural wealth and resources without prejudice to any
obligations arising out of international economic co-
operation, based upon the principle of mutual benefit, and
international law. In no case may a people be deprived of its

own means of subsistence...”

Common Article 1, ICCPR, ICESCR

Of course, the two international human rights Covenants, the Covenant on Civil and
Political Rights and the Covenant on Economic, Social and Cultural Rights, begin with
important collective rights of peoples.

Common article 1 is usually looked at primarily in terms of the right of self-
determination. However, when you look at the article, you can see that other
elements are also affirmed as an integral part of this right, including the right to
development, control of natural resources and the right to subsistence.

For a long time, during the negotiation of the UN Declaration, there was a lot of
controversy around the right of self-determination. Some states were insisting that
the right guaranteed to all peoples in the two covenants could not be applied to
Indigenous peoples. At one point, even the chair of the Working Group said that the
Declaration would never move ahead unless Indigenous peoples accepted a
statement of lesser, more limited form of self-determination. This was despite the
agreed methodology of not asserting new rights.

The impasse over self-determination was largely overcome when Indigenous peoples
were able to convince most states that their intention was not to subject the
Declaration to extreme interpretations. This was accomplished partly by moving the
discussion of self-determination beyond the narrow dimension of secession that had
preoccupied many states and partly by the inclusion of other provisions that explicitly
stated that all rights in the Declaration were to be interpreted in relation to other
rights and to the established principles of the UN system.

But most importantly, | think states were shamed out of taking a position that the 10
Declaration would discriminate against Indigenous peoples by denying them a right
guaranteed to all.
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“...every individual and every organ of

society... shall strive by teaching and

education to promote respect for these rights
and freedoms and by progressive measures,
national and international, to secure their
universal and effective recognition and

observance.”

Universal Declaration of Human Rights, Preamble

This comes to the heart of what | wanted to talk about.

The human rights discourse appeals to a consensus that transcends ideologies,
religions and borders. Here is a set of standards that nation states have agreed to

uphold. They are to be guaranteed to all, without exception, on the basis of our
common humanity.

Yet, the very opposite is often true. While the notion of human rights is almost
universally endorsed, there are always excuses why the protection and fulfillment of

rights should be denied to specific people and communities, because of who they are
or what they believe in.

We know that in an everyday sense as blaming the victim. Women who are targeted
for sexual violence are told they ‘asked for it.” | have heard variations of this from the

survivors of political torture who recall their torturers telling them they are ‘getting
what they deserve.’
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“For far too long the hopes and aspirations of indigenous
peoples have been ignored; their lands have been taken;
their cultures denigrated or directly attacked; their

languages and customs suppressed; their wisdom and

traditional knowledge overlooked; and their sustainable

ways of developing natural resources dismissed. Some have
even faced the threat of extinction... The answer to these

grave threats must be to confront them without delay.”

Kofi Annan, then Secretary General of the United Nations, 2004

For Indigenous peoples around the world, centuries of racism —and of other sectors
of society benefitting from the dispossession of Indigenous peoples — has created a
deeply entrenched zone of exclusion from human rights protection.

Indigenous peoples are consistently among the most impoverished and frequently
victimized members of the societies in which they live. Yet the specific situation of
Indigenous peoples has been largely absent in both the development discourse and
the human rights discourse.

Part of the fundamental value of the UN Declaration on the Rights of Indigenous
Peoples lies in its clear assertion that the Indigenous peoples have rights that are
recognized in the international community and which states are accountable to
uphold.

| believe that the adoption of the Declaration has already made a difference in how
the rights of Indigenous peoples are talked about around the world. This panel itself
could be taken as one indication of the dialogue that the adoption of the Declaration
has helped to open.

If time permits, I'd like to give two examples of why we need to go further and begin
the concrete implementation of the Declaration.
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“The weight of documentary evidence... leaves no
doubt about the cruel and systematic manner in

which Colombia’s Indigenous people have been

victimized by a conflict which is completely alien

to them..”

Colombian Constitutional Court, Ruling 004, January 2009

The first example that | would like to give comes from Colombia.

In 2009, the Colombia Constitutional Court concurred with evidence that at least 32
Indigenous peoples in Colombia are on the verge of utter eradication as a
consequence of attacks and forced displacement. Indigenous peoples in Colombia are
not simply got in the cross-fire of the ongoing armed conflict, they are being
deliberately targeted by paramilitaries and armed opposition groups. They are being
forcibly driven from the land by the threat of massacres and there is a well-
established pattern of killings and disappearances of community leaders who speak
out for their rights.

Significantly, protective measures ordered by the Colombian Constitutional Court
have gone substantially unimplemented — despite the status of the Court in the
domestic legal system.

The National Indigenous Peoples’ Organization of Colombia, ONIC, has launched a
global campaign to pressure on the government of Colombia to implement the
Constitutional Court ruling. Through this campaign they are also trying to advance the
implementation of the UN Declaration.

I think it’s really telling that in the midst of a truly desperate situation of violence,
oppression and the very real threat of genocide, Indigenous peoples in Colombia see

the implementation of the Declaration as a priority.

There are a number of reasons for this.
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“As Indigenous women we have to fight for
recognition as displaced people, fight for access to

[a] health and education [system] that is not ours,

prepare meals with food that is alien to our

culture and body; fight so that our families don’t
disintegrate and our sons and daughters don’t

lose their culture.”

Indigenous submission to the Colombian Constitutional Court

One is that provisions of the Declaration, developed over a period of more than two
decades with the direct participation of Indigenous leaders, academics and activists,
directly reflect the real world needs of Indigenous peoples. The militarization of
Indigenous territories, the forced uprooting of Indigenous communities, the struggle
to maintain cultures and traditions, and the specific threats facing women and others
at greatest risk of human rights violation: each of these concerns is the subject of
specific provisions in the Declaration.

A second is that the human rights discourse represents a relatively neutral reference
point for appealing for state actios. After all, human rights instruments approved by
states themselves. This is particularly important in a violently charged political
context such as Colombia.

And here the Declaration has a particular significance as it explicitly names the
survival and well-being of Indigenous peoples as a goal of human rights protection. In
Colombia, as in many places in the world, this is a very powerful message. As I've
said, while the basic premise of human rights is the inherent dignity and worth of all,
there are always excuses or rationalizations to deny these protections to specific
people, because of who they are, because of where they live or what they believe.
And Indigenous peoples have been among the most often excluded, The Declaration
stands up to all of that.

Finally, the Declaration, like other human rights instruments, transcends national
borders, so that when the state is unresponsive, as it often is to the appeals of
Indigenous peoples, there is the possibility of using the human rights framework to
bring pressure through the engagement of international, whether the that’s the
moral condemnation of UN human rights bodies or the concrete pressure that might
be excerpted by political allies and investors.
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“Economic, social and human indicators of well-being, quality of
life and development are consistently lower among Aboriginal
people than other Canadians. Poverty, infant mortality,
unemployment, morbidity, suicide, criminal detention, children on

welfare, women victims of abuse, child prostitution, are all much

higher among Aboriginal people than in any other sector of

Canadian society, whereas educational attainment, health
standards, housing conditions, family income, access to economic

opportunity and to social services are generally lower..”

Report of the Special Rapporteur on the situation of human rights and fundamental freedoms of indigenous
people, Rodolfo Stavenhagen, Mission to Canada, 2004

Turning then to Canada, it’s quite apparent that there is a profound gap in the basic
quality of life between Indigenous and non-Indigenous peoples as a whole. | don’t
think is likely any disagreement that the status quo is simply not acceptable.

Having said that, | want to give an example of just how hard the federal government
works to maintain that status quo, and just how far it’s willing to compromise basic
human rights in order to do so.
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“To the approximately 80,000 living former students, and all family
members and communities, the Government of Canada now
recognizes that it was wrong to forcibly remove children from their
homes and we apologize for having done this. We now recognize

that it was wrong to separate children from rich and vibrant

cultures and traditions, that it created a void in many lives and

communities, and we apologize for having done this. We now
recognize that, in separating children from their families, we
undermined the ability of many to adequately parent their own
children and sowed the seeds for generations to follow, and we

apologize for having done this. ”

Government of Canado, Residential Schools Apology, 11 June 2008

The example that | want to use is the situation of First Nations children in state care.

One of the things that was admirable about the residential school apology in 2008
was that it acknowledged both the abuse inflicted upon individual children and the
harm that was caused by the systematic separation of these children from their
families, communities and cultures.

When the apology was made, the last federally-run residential school had been
closed for more than a decade, yet there were more First Nations in state care than
ever before.

There are currently more than 8,000 First Nations children were in the care of child
welfare services in Canada. Proportionally this is 8 times the rate of removal for non-
Indigenous children. And the numbers might be much higher, because of
inconsistencies in the way the numbers get reported from jurisdiction to jurisdiction.

Some of these children were taken from their homes to protect them from abuse. But
most had been removed because of "neglect.” This could mean a lot of things. There
could be inadequate food in the house. The home might be badly run down or
overcrowded. Their parents might be failing to make sure their kids get to school. Or
as the apology states, the residential school experience had undermined their ability
to adequately parent their own children.

In predominantly non-Aboriginal communities, where the provincial or territorial
governments fund the provision of child welfare services, children's services try to
respond to situations of neglect by a variety of early intervention strategies to shore
up and support the capacity of families to meet their children's needs. The removal of
the child is understood to be a last resort only.
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“..circumstances are dire. [A]s a consequence of

providing inadequate prevention resources, it is

foreseeable that civil proceedings could be initiated

against the Government of Canada as a result of

neglect or abuse of children in care.”

Indian and Northern Affairs briefing note obtained by FNCFCS through an access
to information request

The underfunding and its consequences has been confirmed by two reports by the
Auditor General of Canada, by statements from the provinces, by studies carried out
by the federal government and by internal departmental briefing notes that Dr. Cindy
Blackstock of the First Nations Child and Family Caring Society obtained through an
access to information request.

There are a couple of things worth highlighting in this statement.

The first is the implicit acknowledgement that putting First Nations into children into
state care is not necessarily removing the threat of abuse or neglect.

The second is that the dire situation being referred to is not the health and safety of
these children, but the potential for litigation.

While it's not surprising that government departments assess the risk of litigation, we
should be asking whether the government bureaucracy sees Indigenous people
primarily as citizens whose rights government is obligated to both honour and
promote, or as potential court room adversaries. In fact, what | would like to suggest
is that the federal government’s adversarial approach actually drives Indigenous
peoples into long and costly court proceedings when the fulfillment of their rights
should be understood as matter of course as a state obligation
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“... Canada should demonstrate flexibility on its
positions on the land and related issues, avoiding or
moving away from hardened positions developed or

anticipated for litigation, and move towards the goal

of arriving at a just solution consistent with the

human rights principles at stake.”

Dr. James Anaya, United Nations Special rapporteur on the rights of Indigenous
peoples, report to the UN Rights Council on the situation of the Lubicon Cree,
September 2010

Certainly, this is the conclusion reached by the UN Special Rapporteur after looking
into Canadian government response to a long-standing, unresolved land claim, that of

the Lubicon Cree of northern Alberta.
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The Department of Indian and Northern Affairs

“considers itself the ‘loser’ when a claim is settled

in favour of Aboriginal people.”

Royal Commission on Aboriginal Peoples, 1996

This was also the conclusion reached 15 years ago by the Royal Commission on
Aboriginal Peoples in relation to the land claims system as a whole.

Despite the affirmation of Aboriginal rights in the Canadian Constitution, the highest
law in the land, and despite a wealth of court decisions elaborating on those rights,
the Department of Indian and Northern Affairs and Justice Canada are consistent in
fighting tooth and nail to minimize any acknowledgement of Aboriginal rights, to
minimize government commitments, even to the point of making the surrender or

non-assertion of inherent rights a condition for the finalization of treaty negotiations.

Take the case of First Nations child welfar.
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“...there are deep structural reasons for the government's
failure to make measurable and meaningful progress on issues
affecting aboriginal Canadians. We believe much of this failure
rests with the institutional role and mandate of the

Department of Indian Affairs and Northern Development

Canada, a department which is steeped in a legacy of

colonialism and paternalism.... It is not surprising to find that
INAC cannot be a successful defender and promoter of the
Crown’s interests and simultaneously honourably defend and
promote the interests of the Aboriginal peoples of Canada.”

Report of the Senate Committee on Aboriginal Affairs, Honouring the Spirit of Modern Treaties

Cindy Blackstock and the First Nations Child and Family Caring Society worked for 10
years to bring forward solutions that would close the gap in services for on reserve
children. When the government demonstrated repeatedly that it was not prepared to
move forward with the solutions advocated by First Nations’ organizations, the Child
and Family Caring Society and the Assembly of First Nations launched a discrimination
complaint that was reviewed by the Canadian Human Rights Commission and then
brought to the Human Rights Tribunal.

You may be aware that the Canadian Human Rights Act used to include a clause that
effectively barred most complaints if they related to the administration of the Indian
Act. The government of the day is responsible for removing that exemption and
presumably is strongly in support of applying the Act on reserve.

However, the federal government has actually fought very hard to prevent the
Tribunal hearing the child welfare. The government went twice to federal court to ask
that the case be thrown out. When this failed, they were successful in arguing a
motion to dismiss before the Tribunal itself. The complainants have now appealed this
decision.

It's important to note that four years after the complaint was first filed, the actual
merits of the case, whether or not First Nations children are suffering as the
consequence of discrimination, has never been examined by either the Tribunal or
the coourt. And if the federal government prevails, the merits will never be examined.

What the federal government has done is to argue that the case is outside the
jurisdiction of the Tribunal. The arguments tat they’ve put forward are very troubling
for the integrity of the Canadian Human Rights act and its application in Canada.

bV Y o | T P T N P I N P L P Y o T L I L L
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“.solemnly proclaims the following
United Nations Declaration on the Rights

of Indigenous Peoples as a standard of

achievement to be pursued in a spirit of

partnership and mutual respect.”

From the preamble to the UN Declaration on the Rights of
Indigenous Peoples

At the same time, what this also shows is the urgency of putting the relationship
between the federal government and Indigenous peoples on a radically different
footing.

| would like to suggest that UN Declaration — which has been endorsed by Indigenous
leaders across Canada, by the Canadian Parliament, and by the government itself -
provides that framework. The first task of the government should be to sit down with
Indigenous peoples and develop priorities and a timeline to actually move ahead with
implementation.



