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Introduction 

[O]ne of the fundamental purposes of s. 35(1) is the reconciliation of the pre-existence of 

distinctive [A]boriginal societies with the assertion of Crown sovereignty.
2
 

The purpose of s. 35(1) of the Constitution Act, 1982 is to facilitate the ultimate 

reconciliation of prior Aboriginal occupation with de facto Crown sovereignty.
3
 

Treaties serve to reconcile pre-existing Aboriginal sovereignty with assumed Crown 

sovereignty … . 
4
 

As one can see from these three quotations from the Supreme Court of Canada, 

reconciliation lies at the heart of the law of Aboriginal and treaty rights in Canada.  This 

direction from the courts, especially the statement from Haida Nation that it is pre-existing 

Indigenous sovereignty that is to be reconciled with assumed Crown sovereignty and that “This 

promise is to be realized and sovereignty claims reconciled through the process of honourable 

negotiation,”
5
 should bring significant changes in the approach of non-Indigenous governments 

to negotiating self-government in Canada.  Of course, it is not just the approach to self-

government that would change if non-Indigenous governments took the direction of the Supreme 

Court of Canada seriously; this change would, in turn, have an impact on the form and substance 

of self-government agreements.   

If the recognition of pre-existing Indigenous sovereignty and the reconciliation of the de 

facto sovereignty of the Crown with Indigenous sovereignty were accepted as the foundations for 

undertaking self-government negotiations, the negotiating mandates of non-Indigenous 

governments would have to be more flexible and open to Indigenous approaches to governance 

and law.  As Patrick Macklem has said,  

the federal Crown, when participating in a treaty process, is legally obligated to explore 

all reasonable options available to the Aboriginal nation.  This duty includes exploring 
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options other than those preferred by provincial authorities and attempting to reach an 

agreement that impairs the Aboriginal nation‟s rights as minimally as possible.
6
  

Such an approach, in turn, would result in agreements that provide Indigenous nations with 

powers related to their needs as distinct communities, which could include control over 

economic, social, cultural, and linguistic matters, as well as internal political autonomy.
7

  It 

would also provide them with the scope to implement approaches to law and governance that 

reflected Indigenous traditions and the aspirations of modern Indigenous communities.  A 

pluralist society, of which Canada is often held up as being a prime example, is marked by its 

commitment to leaving to groups the power to decide their own internal affairs; groups must not 

be denied the capacity to develop according to their own terms.
8
  A key to justice from a pluralist 

point of view, therefore, is that Indigenous communities possess the right to develop and give 

expression to any element of their communal identity, whether culturally distinct or not, and that 

they are equal partners in a political discourse with Canadian governments that is marked by 

reciprocity and consent.
9
 

A key to recasting the approach of non-Indigenous governments to Indigenous self-

government is understanding the source of Indigenous self-determination in Canadian law and 

why it continues to be part of the Canadian constitutional order; these are not easy questions but 

they are critical to establishing a more just approach to negotiating Indigenous self-government.  

The Supreme Court of Canada has implied the existence of a right to self-government, for 

example by acknowledging in Delgamuukw v. British Columbia that Aboriginal title is held 

communally, a state of affairs that would require some form of self-government to regulate the 

community‟s use of its lands.
10

   Supreme Court Justices have also recognized the existence of 

some degree of Indigenous sovereignty not only in the Haida Nation and Taku River Tlingit 

cases,
11

 but in Mitchell v. Minister of National Revenue.
12

  Despite Binnie J.‟s reliance on the 

concept of “sovereign incompatibility” to deny the Mohawks international sovereignty, he also 

stated that he did not want to be taken as endorsing or foreclosing any argument on the 

compatibility of internal Indigenous self-government rights with Crown sovereignty.
13

  The 
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Court has also hinted in other cases at an openness to finding a right of self-government within 

section 35 of the Constitution Act, 1982, but it has yet to clearly pronounce on the question and, 

instead, continually encourages governments to negotiate a resolution to the self-government 

claims of Indigenous peoples.
14

   

It may be better to abandon the effort to ground Indigenous authority to govern 

themselves in the notion of section 35 “rights” and, instead, approach Indigenous self-

government as part of the complex constitutional structure, grounded in the early recognition of 

co-ordinate Indigenous and Crown sovereignty, that has evolved to govern the Canadian state.  

Understood in this way, several sources could be relied on to ground the authority of Indigenous 

peoples to be self-governing.  This paper will seek to address three of these sources that have 

particular potential to recast our understanding of Indigenous self-determination in a way that 

could more effectively contribute to the fundamental task of achieving reconciliation. 

Sources of Authority for Indigenous Self-Determination 

1)  Lex Loci and the Doctrine of Continuity in the Common Law 

In some ways the most intriguing source of authority for Indigenous societies to make 

and enforce their own laws (which is the essence of self-government) arises out of the legal 

pluralism inherent in the English common law itself.  Russel Barsh goes so far as to describe 

legal pluralism as a core principle of the imperial legal system.
15

  For centuries, the English 

common law, in its “imperial” aspect, has recognized the local laws of colonized territories as 

having continuing force as the applicable law within those territories.  Indeed, Tully describes 

the convention of the continuity of a people‟s customary ways and forms of government within 

new forms of constitutional associations with others as the oldest convention in Western 

jurisprudence.
16

 The respect for local laws, or lex loci, was reasonable and expedient because it 

would take time to establish English institutions in a new territory and, in the meantime, local 

authorities would unavoidably continue to legislate and regulate their local affairs.
17

  Indeed, the 

securing of imperial hegemony often depended on this sort of legal pluralism, so distinct nations, 

national institutions, laws and practices always flourished within the British Empire.
18
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Within Canada, as in other colonies, the governance and legal powers of Indigenous 

nations were not surrendered to the Crown upon the assertion of Crown sovereignty; rather, the 

Indigenous nations continued to exercise their powers. Indigenous customary laws of marriage 

were recognized in Connolly v. Woolrich, for example.
19

  In this case, Justice Monk declared that 

laws and usages of Indigenous peoples were left in full force and were not modified in the 

slightest when European powers began to trade with Indigenous nations.
20

  While Europeans in 

the Northwest brought their own laws with them as a matter of birthright, those laws did not 

automatically abrogate existing Indigenous laws when the two groups began to trade together.
21

   

Elsewhere in Canada, Indigenous nations with unsurrendered lands remained outside the 

settler legal system even after their territory was annexed to Quebec in 1774; after the province 

was separated into Upper and Lower Canada in 1791 and English laws and institutions were 

introduced, Indigenous law and government still continued to govern the internal affairs of 

Indigenous nations.
22

  Even in the 1820s, customary Indigenous law and government continued 

to regulate Indigenous communities.
23

 It was felt to be unfair to subject Indigenous peoples to 

laws of which they knew nothing; equally, colonial administrators were ignorant of Indigenous 

laws so that they would have been incapable of administering them.
24

  Indeed, as late as 1982, in 

the Indian Association of Alberta case, Lord Denning noted that it was of first importance to pay 

great respect to Indigenous laws and customs and never to interfere with them except when 

necessary in the interests of peace and good order.
25

   

More recent Canadian case law also supports this proposition.  In R. v. Sioui, Lamer J. 

noted that the Royal Proclamation recognized the authority of Indigenous nations to continue to 

exercise autonomy over their internal affairs.
26

  As well, in Delgamuukw v. British Columbia, the 

Supreme Court of Canada affirmed that the assertion of British sovereignty over Indigenous 

lands did not displace the pre-existing Indigenous legal orders, but protected them.
27

  McLachlin 
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J. also wrote, in Mitchell, that English law accepted that Indigenous peoples possessed pre-

existing laws and interests, which were presumed to survive the assertion of Crown sovereignty 

and were absorbed into the common law as rights.
28

  The British Columbia Court of Appeal 

came to a similar conclusion in Casimel v. Insurance Corporation of British Columbia, a case in 

which the legal status of an Indigenous customary adoption was in issue.
29

 Lambert J. A., for the 

Court of Appeal, decided that a customary adoption created the status of parent and child for the 

purposes of the application of British Columbia law; reviewing the recognition of customary 

laws of adoption in Canadian law, he concluded that,  

there is a well-established body of authority in Canada for the proposition that the status 

conferred by aboriginal customary adoption will be recognized by the courts for the 

purposes of application of the principles of the common law and the provisions of statute 

law to the persons whose status is established by the customary adoption…
30

 

While the recognition of the continuity of Indigenous law articulated in these cases has proven 

less important in the Canadian jurisprudence on Indigenous rights than the analysis of whether a 

practice is integral to a distinctive Indigenous culture, these comments do demonstrate some 

continuing judicial recognition that the doctrine of continuity has a role to play in understanding 

the place of Indigenous peoples in the Canadian constitutional order.  In a modern context, then, 

the role of the common law should be to clear a path for the contemporary exercise of 

Indigenous legal traditions, including the authority not only to follow but also to develop 

Indigenous law.
31

 

2)  International Law 

International law provides further justification for Indigenous self-government by its 

treatment of the right of peoples to self-determination.  International law has long been an 

important interpretive lens through which Canadian judges read the written Constitution,
32

 the 

common law, and statutes.
33

 Thus, it is appropriate for the courts to consider the international 

law on Indigenous rights and the right to self-determination of peoples in addressing the question 

of whether Indigenous peoples in Canada have the legal authority to be self-governing.
34

  The 

recognition within the law of nations of the right of Indigenous peoples to self-determination 
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began with the 16
th

 century theological and legal scholars Bartolomé de Las Casas and Francisco 

de Vitoria
35

 and has continued to develop up to today, most notably with the signing of the 

United Nations Declaration of the Rights of Indigenous Peoples in 2007.  Article 3 of that 

Declaration, adopted on September 13, 2007, states that, “Indigenous peoples have the right to 

self-determination.  By virtue of that right they freely determine their political status and freely 

pursue their economic, social and cultural development” while Article 4 states that, “Indigenous 

peoples, in exercising their right to self-determination, have the right to autonomy or self-

government in matters relating to their internal and local affairs,…” and Article 5 states that, 

“Indigenous peoples have the right to maintain and strengthen their distinct political, legal, 

economic, social and cultural institutions, while retaining their right to participate fully, if they 

so choose, in the political, economic, social and cultural life of the State.”
36

 

The Supreme Court of Canada extensively reviewed the international law on the more 

general right of self-determination of peoples in its judgment in the Reference re. Secession of 

Quebec.
37

  As their review indicates, peoples have the right to self-determination, and the term 

“people” may include a group that constitutes only a portion of the population of a state.
38

  Not 

all peoples, however, have the right to statehood.  The right to self-determination for sub-state 

national minorities, or peoples within an existing state, is normally fulfilled by internal self-

determination, meaning within the existing state of which they are a part, through the full and 

equal participation in the decision-making structures of the state.
39

  Colonial peoples, on the 

other hand, have a right to full external self-determination, through the creation of a separate 

state, as may those peoples within a state who are excluded from exercising their right to self-

determination internally, for example through exclusion from or discrimination within the 

structures by which political decisions are made within the state.
40

   

This last circumstance for the establishment of a right to external self-determination 

would seem to create a significant incentive for Canadian governments to respond in a serious 

way to the desire of Indigenous peoples to secure self-government authority within Canada, 

especially given the history, if not the current practice, of legally excluding Indigenous people 

from participation in the decision-making structures of the Canadian state.  Indigenous peoples 

unquestionably constitute “peoples” for the purpose of determining their right to self-
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determination; this is confirmed by the history of Crown-Indigenous relations in Canada.
41

  They 

have clearly been subjugated by the state and more recent Canadian constitutional provisions do 

not, by themselves, rectify this.
42

  As well, Canadian Indigenous peoples are not self-governing 

because their customary institutions have not been recognized and, in the case of Indian Act band 

councils (which are not institutions of Indigenous design), extensive authority to review and 

intervene in the decisions of their institutions remains vested in the Minister of Indian Affairs.
43

  

Indigenous peoples can also argue that they have historically occupied definable lands, thus 

meeting the fourth criterion identified by the Supreme Court of Canada for having a right of self-

determination under international law.
44

  Thus, the conclusion of the Supreme Court of Canada 

that the desire of one component community within the federation to alter our constitutional 

arrangements creates an obligation on the part of the other governments of the federation to 

respond to this clearly expressed desire should also create a duty on the part of federal, 

provincial, and territorial governments to negotiate meaningful self-government arrangements 

with Indigenous peoples.
45

 

3)  Treaty-Making and the Recognition of Indigenous Sovereignty 

Probably the strongest source for the authority of Indigenous peoples to exercise self-

determination in the Canadian constitutional order, however, is in the confirmation and 

recognition by the Crown of the pre-existing and continuing sovereignty of the Indigenous 

peoples of Canada through the negotiation of treaties.  As John Borrows comments, one of the 

best examples of the governance powers of Indigenous peoples is their power to make treaties 

with the Crown, over 350 of which were made prior to Confederation.
46

 The legitimacy of 

Indigenous government in Canada is based not simply on the prior occupancy of the territory by 

Indigenous peoples, but on their prior sovereignty; as Patrick Macklem describes it, this 

sovereignty and Crown sovereignty were distributed, or shared, through a series of acts of mutual 

recognition, in the form of treaty-making.
47

  The treaties manifestly considered Indigenous 

nations as distinct political communities with territorial boundaries within which their authority 

was exclusive, so that they and European settler nations were recognized one another as equal 

and co-existing nations, each with their own forms of government, traditions, and ways of living, 

and agreed to cooperate in various ways.
48

  Once this form of mutual recognition was worked 
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out, the only way the Crown could acquire land and establish sovereignty in North America was 

to gain the consent of the Indigenous nations, consistent with what Tully describes as the most 

fundamental constitutional convention, that of consent of the people.
49

  Unfortunately, as J.R. 

Miller notes, few non-Indigenous Canadians today appreciate that the treaties, through which this 

mutual recognition and consent were worked out, are an important part of the foundation of the 

Canadian state.
50

 

Crown-Indigenous treaties were regarded by both sides as constitutive of normative 

arrangements, a conclusion confirmed by the customary practice of renewing past commitments 

and redefining acceptable political conduct, for example through the annual practice of 

“brightening” the covenant chain in nation-to-nation councils.
51

  As Mark Walters comments, the 

British officials involved knew perfectly well how Indigenous peoples interpreted British 

conduct in brightening the covenant chain, so there can be no question about whether or not there 

was a shared understanding or “meeting of minds”.
52

  Indeed, Francis Jennings described the 

covenant chain as a mode of political accommodation with sufficient structure to be called a 

“constitution”, as an institution that effectively structured intercultural activity.
53

   

The Treaty of Niagara of 1764, which confirmed and extended a nation-to-nation 

relationship between the Crown and Indigenous peoples and affirmed the covenant chain 

relationship, is a prime example of the British understanding of the meaning of Indigenous 

forms.
54

  This, the first legal act that the Crown undertook after the Royal Proclamation, 

expressed their mutual aspiration to live together, but also to respect one another‟s autonomy.
55

  

The gathering at Niagara to make this treaty has been described as the most widely 

representative gathering of North American Indigenous peoples ever assembled, with 2,000 

Chiefs, representing 24 nations from Nova Scotia to the Mississippi to Hudson Bay, and possibly 
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Difference, supra note 6, at 137, 152-3 for a discussion of these matters. 

49
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Proclamation” (1994) 28 U.B.C. L. Rev. 1 [“Constitutional Law From a First Nation Perspective”], at 20. 

55
 John Borrows, “Creating an Indigenous Legal Community” (2005) 50 McGill L.J. 153, at 163. 



9 

 

even Cree and Lakota, in attendance.
56

  At this event, presents were exchanged and covenant 

chains and wampum belts were presented to the British to establish a treaty of alliance and 

peace.
57

  One of the belts exchanged here, the two-row wampum belt, was used by Indigenous 

nations to reflect their understanding of the Royal Proclamation and the Treaty as one of peace, 

friendship, respect, and non-interference in one another‟s internal affairs.
58

  A second belt 

exchanged represented an offer of mutual support and assistance, but also respected the 

independence of each party.
59

   

As Barsh and Henderson describe it, the treaty process produced a consensual 

distribution of constitutional power and established a compact between the treaty parties, thus 

securing to the treaties the status of constitutional documents.
60

  The acceptance of a shared 

normative meaning for the treaties from what both sides said and did results in the conclusion 

that Indigenous sovereignty and Crown sovereignty really were linked together in a genuine 

sense.  Over time, the linkages were implicitly increased and strengthened with each present-

giving ceremony until, on the eve of Confederation, it was understood that Indigenous nations 

enjoyed an inherent right of self-government, at least as a matter of internal sovereignty, under 

the protective umbrella of Crown sovereignty, in a manner consistent with Binnie J.‟s conception 

in Mitchell.
61

  Tully refers to this as “treaty constitutionalism”, in which Indigenous peoples 
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participate in the creation of constitutional norms to govern their relationship with the Crown, 

thereby taking an active role in the production of the basic legal norms governing the distribution 

of authority in North America.
62

   

While the British Select Committee on Aborigines recommended, in 1837, against 

concluding treaties with Indigenous nations that the British claimed were already under British 

sovereignty, as these treaties admitted to the sovereignty of these nations, the advice came too 

late for Upper Canada, where treaty relations, established through treaty-making and the periodic 

renewal of the treaty relationship, had become too well established as a practice to cease 

completely.
 63

  As Paul McHugh comments, however, 

once-independent Canadian tribes somehow came under Crown sovereignty during the 

early nineteenth century, moving from ally to subject of the Crown.  Not only were they 

regarded as being subjects of the Crown by the end of the 1820‟s, but their forms of 

political organization and representation were denied juridical standing before the courts 

of Upper Canada.
64

 

It is interesting that McHugh, a highly respected legal historian, cannot offer a legally and 

normatively acceptable explanation for how this change in the relationship came about, only 

being able to state that Canadian First Nations “somehow” came under Crown sovereignty.  This 

raises the question of whether the assertion of Crown sovereignty over Indigenous peoples was 

legal at all. 

The normative significance of a claim by Indigenous peoples to exercise self-

determination in Canada today, grounded in their pre-existing sovereignty and the history of 

treaty-making, lies in respect for the principle of consent and mutual recognition by the treaty 

parties of their respective political authorities.
65

  There are a number of cases that suggest that 

the courts may increasingly be open to recognizing that the relationship established between 

Indigenous nations and the Crown is an intersocietal one, captured by the treaties, that forms an 

integral part of the Canadian constitutional order.  The Supreme Court of Canada has spoken 

frequently of Aboriginal rights being an “intersocietal” law, in decisions such as Van der Peet 

and Delgamuukw,
66

 with their source in the interaction of pre-existing Indigenous legal systems 
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with the common law system, and has recognized Indigenous nations as holding pre-existing 

sovereignty, in Haida Nation.
67

  Even Binnie J.‟s concurring judgment in Mitchell, while using 

the concept of “sovereign incompatibility” to deny the Mohawks of Akwasasne any international 

legal identity, acknowledged that Mohawk sovereignty is an inherent part of Canadian 

sovereignty.
68

  As well, the British Columbia Supreme Court, in Campbell v. British Columbia 

(Attorney General), decided that Indigenous self-government is an existing right and that 

Indigenous jurisdiction existed outside the division of powers between the federal and provincial 

governments in the Constitution Act, 1867.
69

  These cases suggest that the courts may be 

returning to an earlier understanding of the relationship between the Crown and Indigenous 

peoples as being between self-governing co-creators of the Canadian constitutional order, rather 

than as sovereign and subject.  The treaties provide evidence of the Crown‟s view of Indigenous 

nations as sufficiently independent and self-governing to warrant a treaty process, which implies 

a longstanding recognition of Indigenous authority to exercise self-government; these principles 

have never been entirely abrogated and they therefore continue to underpin Canada‟s legal 

structure.
70

 

Conclusion – Finding a Way Forward 

What all three of these bases for the constitutional authority of Indigenous peoples to be 

self-governing have in common is that none of them requires the existence of section 35 of the 

Constitution Act, 1982 to have legal and normative force; rather, each finds its authority in more 

general principles of law and the Canadian constitutional order.  As Borrows has stated, 

If reconciliation is the lens through which the courts interpret the parties‟ relationships, there are 

sound arguments that Aboriginal governance is compatible with the Crown‟s assertion of 

sovereignty, that it was not surrendered by treaties, and that it was not extinguished by clear and 

plain government legislation.
71

 

 

An initial hurdle to achieving a recognition of Indigenous self-government as inherent in 

Canada‟s constitutional order, though, may actually be the very existence of section 35 of the 

Constitution Act, 1982, and the conceptual limitations of characterizing Indigenous self-

government as an existing aboriginal right within section 35.  The Supreme Court of Canada has 

defined aboriginal rights as protecting those practices that are internal to the community and 

integral to the culture of an Indigenous people and that have their roots in the pre-contact (or 

prior to effective European control, in the case of Métis rights) practices of the Indigenous 
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peoples.
72

  Thus, by defining self-determination as a section 35 aboriginal right, there is a risk 

that only those governance practices that existed before contact or control and were integral to 

the distinctive culture of the Indigenous nations would be protected.
73

  These practices may no 

longer be legitimate in the eyes of modern Indigenous peoples, yet current aboriginal rights 

jurisprudence would not protect the right of those peoples to establish new, legitimate 

governments that draw from both Indigenous and Euro-Canadian governance traditions. 

The Supreme Court of Canada may, however, have provided the way out of this 

conceptual box in its decision in Haida Nation, with its discussion of the need for reconciliation 

of Indigenous peoples and the Crown.  The idea that the purpose of Indigenous law and 

aboriginal rights is reconciliation is not a new concept for the Court but in the cases prior to 

Haida Nation, the Court consistently referred to the need to reconcile Indigenous peoples, or the 

existence of Indigenous peoples, with the sovereignty of the Crown.
74

  The Court broke with this 

characterization in Haida Nation by commenting there that the purpose of Indigenous law is to 

reconcile the pre-existing sovereignty of Indigenous peoples with the asserted sovereignty of the 

Crown.
75

  It seems unlikely that this change in the characterization of the meaning of 

“reconciliation” would have been accidental.  This recognition of Indigenous peoples as 

sovereign is significant, for if Indigenous peoples were sovereign, their sovereignty would 

continue to this day unless it was ceded to the Crown through the consent of the Indigenous 

peoples (and then only to the extent to which it was ceded) or lost through conquest (which it is 

widely accepted did not occur). 

The continuing sovereignty of Indigenous peoples seems the best source for Indigenous 

self-government, as sovereignty of necessity includes the ability to make decisions about how to 

govern one‟s community and to change the community‟s ways of governing itself if the 

community seeks to institute change.  This is more consistent with the notion of self-

determination than the Aboriginal rights approach that currently exists in Canadian law, in which 

only those practices that were integral to the distinctive culture of Indigenous nations and that 

existed prior to European contact would be protected.  It would also be better than the strict 

application of the common law‟s doctrine of continuity, in which only laws capable of being 

recognized under the common law at the time of the Crown‟s assertion of sovereignty would be 

protected. 

A just distribution of sovereignty within modern Canada requires constitutional 

recognition that Indigenous and European nations recognized one another as formal equals at the 

time of contact and that vesting greater authority to make and interpret laws in Indigenous 

nations will assist in ameliorating substantive inequalities confronting Indigenous peoples 

today.
76

  The purpose, as Kerry Wilkins describes it, is to dedicate “sufficient constitutional 
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space for Aboriginal peoples to be Aboriginal,” which entails respecting and protecting the 

power of Indigenous communities to address their own needs and imperatives in ways they 

consider effective and appropriate, even when their aims and ways differ substantially from what 

settler society might have done or preferred.
77

  As Wilkins notes, for Indigenous communities, 

the acknowledgement that they have an enforceable right to govern themselves may be the 

minimum price the mainstream legal system must pay to earn a modicum of respect from them.
78

 

Inevitably, there must be both an acceptance that some alteration to the character of both 

Indigenous and Crown sovereignty will be necessary to achieve reconciliation and a locus for 

this reconciliation to take place.  The one potentially productive locus of reconciliation is the 

Canadian constitutional order, if the full scope of the Constitution of Canada is properly 

understood and all of its parts, both written and unwritten, are made coherent through a global 

and integrated approach to its interpretation.  It is important, in undertaking this task, that one 

keep in mind that the Constitution is not simply the texts of the constitutional statutes listed in 

the Schedule to the Constitution Act, 1982.  As the Supreme Court of Canada said in the Quebec 

Secession Reference, 

Although these texts have a primary place in determining constitutional rules, they are not 

exhaustive.  The Constitution also "embraces unwritten, as well as written rules", as we 

recently observed in the Provincial Judges Reference [[1997] 3 S.C.R. 3]. Finally, as was 

said in the Patriation Reference, [[1981] 1 S.C.R. 753], at p. 874,  

 

the Constitution of Canada includes the global system of rules and principles 

which govern the exercise of constitutional authority in the whole and in every 

part of the Canadian state.  

 

These supporting principles and rules…are a necessary part of our Constitution because 

problems or situations may arise which are not expressly dealt with by the text of the 

Constitution. In order to endure over time, a constitution must contain a comprehensive 

set of rules and principles which are capable of providing an exhaustive legal framework 

for our system of government.  Such principles and rules emerge from an understanding 

of the constitutional text itself, the historical context, and previous judicial interpretations 

of constitutional meaning.
79

 

The Court also stated that, “Behind the written word is an historical lineage stretching back 

through the ages, which aids in the consideration of the underlying constitutional principles.  

These principles inform and sustain the constitutional text: they are the vital unstated 

assumptions upon which the text is based.”
80

  Further, it noted that “The principles are not 
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merely descriptive, but are also invested with a powerful normative force, and are binding upon 

both courts and governments.”
81

 

If one understands the reconciliation of the pre-existing sovereignty of Indigenous 

peoples and the de facto sovereignty of the Crown to be a fundamental principle of our 

constitutional order, the Constitution, both written and unwritten, must be interpreted in the 

context of the principle of reconciliation.  This is so because, as the Supreme Court said in its 

Quebec Secession Reference judgment, “The individual elements of the Constitution are linked 

to the others, and must be interpreted by reference to the structure of the Constitution as a 

whole.”
82

  By bringing this approach to understanding the Canadian Constitution together with 

the legal bases for recognizing Indigenous authority to be self-governing, it becomes possible to 

understand Indigenous self-government as a question of the just distribution of powers among 

sovereign entities within a shared, and co-created, constitutional order.  This, in turn, allows for 

the articulation and establishment of an approach to Indigenous self-government that provides 

Indigenous nations significant space, within a shared set of constitutional norms, to create a 

modern body of self-determined Indigenous law and self-determined and culturally relevant 

institutions of government to regulate matters in which their cultural, political and legal context 

is distinct from those of the Canadian majority.  This is a far more promising approach to 

Indigenous self-government for those who wish to see meaningful progress in the practical 

implementation of Indigenous peoples‟ right to self-determination within Canada. 

                                                        
81
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